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action is evaluated by comparing the risk to V1's life and body from the straight-on 

collision (while braking) with the risk of: 1) the AV swerving and hitting a guardrail, 

utility pole, or building wall, endangering the life/body of the occupant P; or 2) the 

AV swerving onto the sidewalk and endangering the life/body of pedestrian V2, who 

is peacefully standing there. V1's sudden dash is a risk-taking action that endangers 

their own life and body. In relation to P or V2, who does not take such a risk, the 

legal interests of P or V2 (life and body) should be prioritized. Therefore, even if 

V1 dies, the creator of the Automated Driving System (ADS) that collides with V1 

should not be held criminally responsible.

Illustration 1

Dilemma Situation: Accident is Unavoidable (Clear Weather Conditions)

• TVL (to be protected lives)
• Lives that will inevitably be harmed, regardless of the chosen course of action

• TPL (to be violated lives)
• Lives that can be preserved by selecting a particular maneuver

Upper Right Branch:
• Infringement of one life (TVL)

Lower Right Branch:
• Infringement of two lives (TPL)
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Criminal Law Evaluation
• Principle of Protection of the Predominant Interest

• �Serves as a ground of justification (Rechtfertigung / justification), not merely an 
excuse

• �The act is assessed as objectively lawful, as it minimizes overall infringement of 
legally protected interests

• Implication:
• No wrongfulness (Rechtswidrigkeit) attaches to the system’s decision as such

Illustration 2

Dilemma Situation: Accident is Unavoidable (Rainy Conditions)
• Going Straight:

• Infringement of one pedestrian’s life (TVL)

• Turning Left:
• Infringement of the lives of 3 vehicle occupants (TPL)

Criminal Law Evaluation
• Principle of Protection of the Predominant Interest

• TPL > TVL (as a general principle)

• This balancing operates at the level of justification, not excuse:
• The decision is treated as normatively permissible under criminal law
• �The focus is on objective interest-balancing, not on the psychological state of a 

human actor

A situation in which an accident is unavoidable
Going straight: Causes loss of life of one pedestrian (        )Going straight: Causes loss of life of one pedestrian (        )

Principle of protecting the superior interest :
(As a general rule)

Principle of protecting the superior interest :
(As a general rule)

TVLTVL TVLTVL
Turning left: Causes loss of life of three vehicle occupants

(        )
Turning left: Causes loss of life of three vehicle occupants

(        )TPLTPL

TVLTVL＞＞TPLTPL

TPLTPL
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(Priority to Protection of Non-Occupants)

The protection of the life of those unrelated to the automated 

vehicle (e.g., pedestrians) should be prioritized equal to 

or greater than that of the automated vehicle's occupants. 

The theoretical basis for the view, advocated by some, that 

occupants should be prioritized has not yet been demonstrated.

Guidelines (Operationalization) Guidelines for the Assessment of Liability

4

4 Explanation of Background

(Example Scenario): Automated vehicles from Company A and Company B both 

meet safety standards. Their accident records over a specific period were as follows: 

* Company A AV: 10 internal fatalities, 84 external fatalities (Total 94) * Company B 

AV: 1 internal fatality, 93 external fatalities (Total 94). In this case, many consumers 

might prioritize buying Company B's AV, as it minimizes internal fatalities, which 

is a natural self-preservation response. However, the understanding that Company 

A's AV, which had fewer external fatalities (those unrelated to the operation), 

aligns better with social fairness is also possible. This is because the automated 

vehicle created the risk of accidents by driving a heavy object at high speed. In 

that scenario, it would be inappropriate for the state to recommend the selection of 

Company B's AV based on the value judgment of "prioritizing the life protection 

of the AV occupant (P) over the life protection of those unrelated to the AV". On 

the other hand, it could be argued that as long as the practical use of automated 

vehicles allows many people to enjoy freedom of movement and makes society 

safer and richer, people outside the vehicle are also direct or indirect beneficiaries, 

and there is no rational reason to distinguish between inside and outside the vehicle. 

Since multiple value systems exist, national discussion is required to determine the 

most appropriate approach. However, for the time being, the recommendation in 

Guideline (Specifics) 4 is considered appropriate.
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(The Necessity of the Guidelines)

Confirming these perspectives will accelerate the use of 

Level 4 automated vehicles, enabling the verification of 

specific outcome goals, such as securing safe means of 

transportation.

Guidelines (Operationalization) Guidelines for the Assessment of Liability

5

5 Explanation of Background

(Promotion of Social Experimentation): Adopting the viewpoints and concepts 

proposed in this series of guidelines (such as the risk-taking theory and bounded 

utilitarian ethics) will allow for faster social experimentation with automated driving 

technology. Specifically, it will enable the setting of concrete goals, such as smart 

agriculture or securing safe transportation in heavy snowfall areas, and the objective 

evaluation of the processes toward their realization.
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(Legal Evaluation of Algorithmic Decision-Making)

While discussions are needed on whether the conclusion 

derived from the risk-taking theory should be categorized as a 

criminal law defense (illegality defense) or a lack of culpability 

(culpability defense), the parties mentioned in1 should not be 

penalized if the automated vehicle is equipped with an ADS 

based on such a set algorithm.

(The Need for Criminal Law Theory and Interpretation)

It must be clearly stated that the confirmation of non-

establishment of a crime, whether through illegality defense 

or culpability defense, is the result of applying Criminal Law 

theory, not soft law (such as guidelines). The following points 

show part of that review process.

Guidelines (Operationalization) Guidelines for the Assessment of Liability

6

7

6 7 Explanation of Background

(Legal Liability is a Matter for Criminal Law Theory): To avoid penalizing the 

parties mentioned in Guideline (Specifics) 1 , it must be determined whether their 

actions were not illegal, or whether they were illegal but lacked culpability. This 

determination—the examination of whether a crime was committed when a person 

was killed or injured by automated driving—must be based on Criminal Law theory, 

not on "soft law" like guidelines. Soft law lacks a democratic foundation for its 

enactment and revision, and it does not legally bind the courts in their interpretation 

and application of the law.

Legal experts must judge the legal consequences of accidents or incidents related to 

automated driving in light of the strict rules of criminal law, following the system of 

interpretation established through the accumulation of precedents.
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(Cases in Which Intent Is Negated)

Even if the parties mentioned in 1 anticipated that an injury 

or fatal accident might occur in a dilemma situation, such 

an abstract awareness of the possibility of infringing a legal 

interest is not sufficient to establish criminal intent (Dolus) (in 

the sense of general criminal law theory).

Guidelines (Operationalization) Guidelines for the Assessment of Liability

8

8 Explanation of Background

(Determining the 'Intent' of Developers): Even if the parties mentioned in Guideline 

(Specifics) 1 vaguely recognized the possibility of an accident, this alone is not 

enough to find "intent". For intent to be established, the person judged to have 

caused the outcome (the perpetrator) must have had a more specific recognition of 

the outcome (the occurrence of an illegal situation where a person is killed or injured 

by the automated vehicle accident). For example, intent cannot be established merely 

because the perpetrator planned to operate the automated vehicle on a road where a 

pedestrian might appear. Automated vehicles are expected to reduce the probability 

and severity of accidents compared to human driving. As long as manufacturers 

and  algorithm writers develop and implement them with this intention, they 

cannot be said to be tolerating the occurrence of an illegal outcome. This is similar 

to how the manufacturers and developers of current manually driven vehicles 

(traditional vehicles) are not liable for accident occurrence with criminal intent. This 

interpretation is necessary to avoid unduly penalizing the involved parties.
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(Standards for Recognizing Negligence)

The negligence of the parties mentioned in 1 is judged 

based on the so-called Hand Formula. That is, if they made 

every possible effort within their capacity, based on the latest 

state of the art, to avoid the occurrence of a fatal or injury 

accident, negligence is negated (even if an accident still 

occurs). Specifically, the evaluation will be based on the on-

site judgment described below.

The "site" here refers to the situations where the parties 

mentioned in 1 appear. Those engaged in operation 

specifically include: the Specific Automated Operation 

Implementer (Road Traffic Act, Article 75-16, Paragraph 1), 

the Specific Automated Operation Supervisor (Road Traffic 

Act, Article 75-19), and the On-site Measure Implementation 

Staff (Road Traffic Act, Article 75-23, Paragraph 3), such 

as the operator who manages operation remotely. These 

individuals have the obligation to exercise the necessary care 

(and bear the associated cost) to measure the foreseeable 

risk of the automated vehicle's operation (which cannot be 

completely eliminated) in their respective roles and to enable 

measures to avoid it. If an accident related to the automated 

vehicle's operation occurs despite them having borne this 

cost (exercised their duty of care), the outcome is evaluated 

as illegal, but negligence (the subjective element of liability) is 

negated, and criminal responsibility would not be incurred.

Guidelines (Operationalization) Guidelines for the Assessment of Liability

9
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Civil and administrative liability would also generally not be 

incurred. However, in areas where strict liability is established 

for policy objectives such as victim protection, greater cost 

burdens may be required (for exceptional exemption). This 

needs to be considered in future specific system designs.

Guidelines (Operationalization) Guidelines for the Assessment of Liability

9

9 Explanation of Background

(Criteria for Negligence of Automated Driving Stakeholders): The negligence of 

the parties mentioned in Guideline (Specifics) 1 is judged based on the "Hand 

Formula". *Hand Formula: The principle that compares the cost of accident 

avoidance measures, the loss if an accident occurs, and the probability of the 

accident occurring to determine the presence or absence of negligence. Specifically, 

the question is whether the developer, for example, "made every possible effort and 

incurred costs to avoid the risk of an accident based on the latest state of the art". If 

an accident occurs despite the maximal effort, negligence is negated, and no criminal 

responsibility is incurred.

Determining the "latest state of the art" is itself a difficult problem, but in Japan, the 

standard of technology sufficient to secure the high level of safety previously aimed 

for by the automotive industry and supervisory authorities should be considered. 

(Liability at the "Site"): The "site" in this guideline refers to all parties mentioned in 

Guideline (Specifics) 1: the AI algorithm writer, the automated vehicle manufacturer 

and developer, the seller, and all those engaged in its operation (including remote 

operators). These parties have the duty to measure the foreseeable risks of the 

automated vehicle within their respective domains and to exercise the necessary care 

and bear the cost to avoid them. If an accident occurs despite fulfilling this duty, 



68

criminal liability will be negated. However, for civil and administrative liability 

aimed at victim protection, further cost burdens may be required.

Illustration 3

The Hand Formula and Criminal Responsibility for automated Vehicle Accidents
Occurrence of Death or Injury Caused by an automated Vehicle

Case 1: Maximum Effort Made (C > P × L)
• No manufacturer negligence at the design or deployment stage
• Criminal Law Assessment:

• No culpable act or omission attributable to the manufacturer
• Neither wrongfulness nor culpability is established
• The result may be tragic, but it is classified as a permitted risk

• Justification / Excuse Framework:
• �The outcome does not require justification or excuse, as no breach of duty exists 

resulting in infringement of the to-be protected interests.

•Victim Compensation:
• Required (civil liability, no-fault compensation schemes, etc.)
• Compensation is required irrespective of criminal unlawfulness

Hand Formula and Liability for Autonomous Vehicle Accidents

Injury or fatality caused 
by an autonomous vehicle

Compensation for victims is required irrespective 
of whether the act qualifies as a justified act of 
necessity.

Maximum effort
（C＞P×L）

Insufficient effort
（C＜P×L）

Determination 
of negligence

(Hand Formula)

Cost of precautions (C) 
— efforts consistent with 
the latest technological 

standards

Probability of accident (P) 
× Loss (L)Manufacturer:

No negligence
(criminal liability: 
 not imposed) 

Compensation to 
victims: Required
(civil liability, etc.)

Compensation to 
victims: Required
(civil liability, etc.)

Manufacturer:
Negligent
(criminal liability:  
 may be imposed) 
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Case 2: Insufficient Effort (C < P × L)
• Manufacturer negligence established
• Criminal Law Assessment:

• Breach of a duty of care at the design, testing, or updating stage
• Wrongfulness (Rechtswidrigkeit) may be affirmed
• Criminal liability may arise depending on foreseeability and avoidability

• Justification / Excuse Framework:
• Justification is not available, as the risk was avoidable
• �Excuse is generally not applicable, given the institutional and organizational 

nature of the actor

• Victim Compensation:
• Required (civil liability, etc.), regardless of the criminal law evaluation

Key Analytical Structure
• Cost of Precaution (C):

• Required efforts based on the latest state of the art (Stand der Technik)

• Probability of Harm (P) × Magnitude of Loss (L)
• Assessment of Negligence:

• Application of the Hand Formula at the ex ante design stage

• Systematic Distinction:
• �Justification: Absence of wrongfulness with respect to the system’s decision in 

unavoidable dilemma scenarios
• �Liability: Evaluation of negligence at the level of system design and deployment
• Compensation: Independent from criminal unlawfulness or culpability
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(Standards for the Determination of the Duty of Care)

If the ability of the parties mentioned in 1 to measure risk 

and calculate the corresponding cost is significantly below 

the average of their respective industries, negligence is 

acknowledged for that party. The term "Competent and 

Careful Driver (CCD)" is expected to be used in assessing 

negligence, but the CCD is a variable concept depending on 

the case or group of cases it is intended to apply to. Caution 

is needed, as the term CCD alone does not provide a clear 

standard (in the sense that violating it would easily presume 

negligence as a subjective requirement for establishing a 

crime).

Guidelines (Operationalization) Guidelines for the Assessment of Liability

⓾

⓾ Explanation of Background

(Negligence Criteria for Automated Driving Businesses): If an accident occurs 

involving automated driving (resulting in death or injury), negligence may be found 

for the parties mentioned in Guideline (Specifics) 1 if their ability to measure risk 

and calculate the corresponding cost is significantly below the average of their 

respective industries. Caution is necessary regarding the term "Competent and 

Careful Driver (CCD)". The concept of CCD is increasingly valued internationally 

as a standard for finding negligence in those whose actions fall short. However, 

the substance of CCD is situation-dependent and cannot be determined in advance. 

When an accident occurs, the meaning of CCD in that specific case is only 

confirmed ex post facto through a detailed, individual review of the circumstances.
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(Behavior-Guiding Function of the Guidelines)

The publication of this guideline is also expected to improve 

pedestrian safety. For example, since the ADS is designed 

to operate the automated vehicle in compliance with the 

Road Traffic Act, it would not normally use sudden steering to 

avoid a pedestrian who crosses against a traffic light. This is 

because sudden avoidance would unduly expose occupants 

and other traffic participants (pedestrians, oncoming vehicles, 

following vehicles) who are not violating the Road Traffic Act 

to danger. Clearly stating this in the guideline is expected 

to reduce dangerous crossings. Furthermore, the ADS is 

unlikely to instruct the automated vehicle to swerve onto the 

sidewalk to avoid collisions with other vehicles and hit and 

kill a pedestrian. That is, the probability of a pedestrian on 

the sidewalk being killed or injured by an automated vehicle 

mounting the sidewalk is very low. By communicating this in 

the guideline, the general public can feel safer walking on 

the sidewalk. Thus, the introduction of automated vehicles is 

expected to reduce accidents on both the roadway and the 

sidewalk.

Guidelines (Operationalization) Guidelines for the Assessment of Liability

�

� Explanation of Background

(Changes in Behavior Brought by Automated Vehicles): This series of guidelines 

can also serve as a catalyst for changing the behavior of the involved parties as 

follows: *Reduction in Dangerous Crossings: The ADS does not need to absolutely 

protect a person who takes a risk that endangers their own life, such as a pedestrian 
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crossing against a traffic light. Clearly stating this in the guidelines is expected 

to encourage pedestrians to refrain from dangerous crossings, thereby reducing 

accidents. *Improvement in Sidewalk Safety: The ADS is designed to minimize the 

possibility of the automated vehicle mounting the sidewalk and injuring or killing 

a pedestrian. By stating this fact in the guidelines, the general public will feel safe 

walking on the sidewalk. Conversely, it will become clear that those who take self-

endangering risks, such as jaywalking, will not enjoy the same level of protection 

as the general public. *Improved Behavior of Manual Vehicle Drivers: Drivers of 

manually driven vehicles (traditional vehicles) will learn the behavior of automated 

vehicles as aligned with this series of guidelines. They will come to understand 

that it is inappropriate to swerve abruptly to avoid a jaywalking pedestrian, thereby 

endangering pedestrians on the sidewalk. *Clarification of Responsibility: It is 

expected that the understanding will spread throughout society that those who 

operate a vehicle—a mode of transport that entails a greater danger (such as 

infringing on the life of pedestrians)—must prioritize the safety of those who are not 

taking risks (like pedestrians).

The introduction of automated driving vehicles is expected to reduce injuries and 

fatalities on both the roadway and the sidewalk. Automated driving vehicles are 

traffic participants that, in principle, comply with traffic rules. Their introduction will 

prompt other drivers, occupants, and external pedestrians to reaffirm the importance 

of traffic safety through compliance with traffic rules, and they will be urged to do 

so. For example, if other traffic participants are mindful not to illegally park on bus 

routes used by automated buses to ensure mobility for the elderly, the convenience 

of the automated bus will be realized, deepening the social acceptance of automated 

vehicles.
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(The Ultimate Objective of the Guidelines)

As described above, this series of guidelines regarding the 

operation of automated vehicles are expected to further 

enhance the social acceptance of automated vehicles and 

greatly contribute to the safe driving of manually driven 

vehicles (traditional vehicles) and the safety assurance of 

pedestrians, etc.

Guidelines (Operationalization) Guidelines for the Assessment of Liability

�

� Explanation of Background

The IATSS guideline is expected to not only make society more accepting of 

automated driving by clarifying the rules for automated vehicle operation but also 

to significantly contribute to improving the safety awareness of traditional vehicle 

drivers.
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● Guidelines

Preface: Mediation among Values and Foundational Orientation

1  �(The Absoluteness of the Value of Human Life and the Necessity of Mediation) 
Diverse values exist in modern and future society, and they intersect in 
complex ways. While the importance of the value of life is undeniable 
amidst this diversity and complexity of values, it is not always uniformly 
applied in all areas of activity (e.g., in Trolley Problem situations). 
Furthermore, the social necessity and convenience related to various 
technological developments in modern society (such as the development of 
high-speed railways/roads and new automobiles) cannot be ignored.

2  �(Mediation among Conflicting Values and Allocation of Risks)�  
When multiple important values conflict, they must be mediated. In the 
transportation system, mediation with the value of life is conducted 
according to the degree of intent or negligence during driving. A framework 
is needed that considers the adjustment of social risk distribution among 
the stakeholders (actors) sharing the transportation system (further 
enhancement of the insurance system is an ongoing issue, and we intend to 
continue studying this point and provide some direction).

3  �(Balancing Technological Development and the Value of Human Life)�  
The widespread use of automated driving technology is necessary and 
highly convenient in the advanced and complex society of the present and 
future. Therefore, the fundamental approach to mediating with the value 
of life while considering this development should preferably be a posture 
of ensuring necessity and convenience under appropriate contextual 
conditions, rather than imposing constraints on necessity and convenience 
based on the absolute weight of the value of life.
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4  �(Structural Transformation of Criminal Liability Theory)�  
The above circumstances are similar concerning the nature of criminal law 
theory in modern society. In general, thought from a response-promotion 
perspective is also important, alongside the traditional prohibition-
suppression perspective. The criminal law response to traffic accidents 
caused by automated driving, which is the current issue, is a new problem 
that should be considered along the line of the latter.

5  �(Methodology of Risk Analysis)�  
In this context, particularly useful is the methodology of bounded risk 
analysis (cost-benefit analysis based on certain fundamental conditions), 
a method that has accumulated much discussion in public and legislative 
policy (this analysis is not unrestricted but considers values other than 
necessity and convenience). The application of more detailed theoretical 
frameworks (such as Bayesian probability theory) is also envisioned.

6  �(The Approach Adopted by These Guidelines)�  
The following proposals provide guidance based on a Risk-based approach 
derived from the above perspectives. The specific risks anticipated and the 
necessary countermeasures differ at various operational levels. The details 
of this point are explained in the Specifics section (under Negligence).

7  �(The Social Impact of the Guidelines)�  
The guidelines for automated vehicles are intended to mandate risk 
avoidance measures at each level for those involved in the operation, 
based on a legal analysis of the vehicle's characteristics and anticipated 
road conditions. Guidelines structured in this way can itself enhance 
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the predictability of the automated vehicle's behavior for other traffic 
participants (pedestrians, etc.). This is expected to motivate those traffic 
participants to take risk avoidance measures themselves. In other words, 
guidelines for automated vehicle operation stakeholders, written with 
appropriate specificity, are considered beneficial for functioning as safety 
assurance guidelines for traffic participants not directly involved in the 
operation, thereby increasing the social acceptance of automated vehicles.

8  �(The Roles of the State and Local Governments and the Proper State of 
Regulatory Guidance)�  
As mentioned above, the role of the national and local governments is 
to issue guidance that encourages businesses to identify risks at multiple 
layers internally and implement avoidance measures (this includes concrete 
proposals for a social compensation system for those who suffer harm, 
such as infringement of life, in automated vehicle accidents). However, 
the nation cannot comprehensively grasp the specific usage scenarios of 
automated vehicles. Therefore, it can only issue such general guidance, and 
this is sufficient. This avoids creating guidance that does not align with the 
actual operational conditions, and prevents confusing those facing risks, 
such as businesses, due to the need for frequent revisions of overly specific 
guidance. This series of guidelines will be reviewed periodically to address 
the latest issues, with necessary corrections. At a minimum, the experts 
who drafted this series of guidelines will consider new problems and 
publish the results twice a year.

9  �(Plurality of Ethical and Philosophical Foundations)�  
Discussions regarding the ethical, moral, or philosophical foundations of 
the above perspectives are possible in diverse and complex forms, are 
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sometimes influenced by the premises and values of the theorists, and do 
not lead to immediate conclusions. However, as stated at the beginning, 
the above perspective is primarily based on a utilitarian view while also 
considering the importance of deontological values, such as the importance 
of life and human dignity, depending on the context.
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Operationalization: Guidelines for the Assessment of Liability

1  �(Criteria for Exemption from Criminal Liability)�  
As a criterion for considering the liability framework corresponding to the 
risk analysis mentioned in the preamble, it is thought that those involved 
with the automated vehicle (the AI algorithm writer, the manufacturer 
developing and producing the automated vehicle, the seller, and those 
engaged in its operation) should not be penalized if the vehicle is set up to 
result in:�  
(TPL > TVL)�  
(TPL: to be protected lives, TVL: to be violated lives)

2  �(Prohibition of Inaction: The Duty to Choose)�  
It is highly irresponsible for those engaged in the development and 
manufacturing of automated vehicles to create a program and install it in 
the vehicle that allows it to continue driving without taking any action in 
situations where there is a risk of a personal injury accident (especially in 
dilemma situations like the "Trolley Problem")

3  �(The Principle of Priority to Human Life and Conditions for Comparative 
Balancing)�  
(i) (Principles Governing the Application of the Human-Life Priority Principle) 
The Principle of Priority of Human Life is applied based on the specific 
actions of the parties mentioned in 1 . For example, in a situation where 
either the infringement of one life or two or more lives is unavoidable 
due to the automated vehicle's operation, the principle is to choose 
the infringement of one life (out of necessity) from the perspective of 
protecting the greater interest (or legal interest) for society as a whole. In 
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this case, the automated vehicle's operation that infringed one life is not 
evaluated as illegal.�  
 
(ii) (Absence of Wrongfulness and the Independent Obligation of 
Compensation)�  
However, even when the infringement of one life is judged as not illegal 
from the viewpoint of maximizing the benefit for society as a whole, 
compensation must be provided for the infringement of life as a supreme 
legal interest, and for the resulting enormous mental or economic 
disadvantage to the bereaved families, etc. This necessitates considering a 
system where the involved parties are asked to contribute an appropriate 
amount of financial resources in advance, which are then held in reserve for 
victim compensation.�  
 
(iii) (Factors to Be Considered and Excluded in the Balancing of Interests)�  
Based on this compensation measure, the Principle of Protection of 
Superior Interest is applied to specific cases to determine whether the 
automated vehicle's operation was illegal. A comparison and balancing of 
the interests to be protected and the interests to be infringed is performed. 
Attributes unrelated to the risk of the accident (age, sex, income, social 
status, etc.) must not be considered. However, the degree of risk-taking is 
considered. Specifically, if the person facing the danger of life infringement 
due to the automated vehicle's operation contributed to generation of that 
danger through their own actions, their degree of protection should be 
lowered compared to those who did not.

4 �(Priority to Protection of Non-Occupants)�  
The protection of the life of those unrelated to the automated vehicle 
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(e.g., pedestrians) should be prioritized equal to or greater than that of 
the automated vehicle's occupants. The theoretical basis for the view, 
advocated by some, that occupants should be prioritized has not yet been 
demonstrated.

5 �(The Necessity of the Guidelines)�  
Confirming these perspectives will accelerate the use of Level 4 automated 
vehicles, enabling the verification of specific outcome goals, such as securing 
safe means of transportation.

6 �(Legal Evaluation of Algorithmic Decision-Making)�  
While discussions are needed on whether the conclusion derived from the 
risk-taking theory should be categorized as a criminal law defense (illegality 
defense) or a lack of culpability (culpability defense), the parties mentioned 
in 1 should not be penalized if the automated vehicle is equipped with an 
ADS based on such a set algorithm.

7 �(The Need for Criminal Law Theory and Interpretation)�  
It must be clearly stated that the confirmation of non-establishment of 
a crime, whether through illegality defense or culpability defense, is the 
result of applying Criminal Law theory, not soft law (such as guidelines). The 
following points show part of that review process.

8 �(Cases in Which Intent Is Negated)�  
Even if the parties mentioned in 1 anticipated that an injury or fatal 
accident might occur in a dilemma situation, such an abstract awareness 
of the possibility of infringing a legal interest is not sufficient to establish 
criminal intent (Dolus) (in the sense of general criminal law theory).
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9 �(Standards for Recognizing Negligence)�  
The negligence of the parties mentioned in 1 is judged based on the so-
called Hand Formula. That is, if they made every possible effort within 
their capacity, based on the latest state of the art, to avoid the occurrence 
of a fatal or injury accident, negligence is negated (even if an accident still 
occurs). Specifically, the evaluation will be based on the on-site judgment 
described below.
The "site" here refers to the situations where the parties mentioned in 
1 appear. Those engaged in operation specifically include: the Specific 
Automated Operation Implementer (Road Traffic Act, Article 75-16, 
Paragraph 1), the Specific Automated Operation Supervisor (Road Traffic 
Act, Article 75-19), and the On-site Measure Implementation Staff (Road 
Traffic Act, Article 75-23, Paragraph 3), such as the operator who manages 
operation remotely.
These individuals have the obligation to exercise the necessary care (and 
bear the associated cost) to measure the foreseeable risk of the automated 
vehicle's operation (which cannot be completely eliminated) in their 
respective roles and to enable measures to avoid it.
If an accident related to the automated vehicle's operation occurs despite 
them having borne this cost (exercised their duty of care), the outcome is 
evaluated as illegal, but negligence (the subjective element of liability) is 
negated, and criminal responsibility would not be incurred. �  
Civil and administrative liability would also generally not be incurred. 
However, in areas where strict liability is established for policy objectives 
such as victim protection, greater cost burdens may be required (for 
exceptional exemption). This needs to be considered in future specific 
system designs.
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⓾ �(Standards for the Determination of the Duty of Care)�  
If the ability of the parties mentioned in 1 to measure risk and calculate 
the corresponding cost is significantly below the average of their respective 
industries, negligence is acknowledged for that party.�  
�The term "Competent and Careful Driver (CCD)" is expected to be used 
in assessing negligence, but the CCD is a variable concept depending on 
the case or group of cases it is intended to apply to. Caution is needed, as 
the term CCD alone does not provide a clear standard (in the sense that 
violating it would easily presume negligence as a subjective requirement for 
establishing a crime).

� �(Behavior-Guiding Function of the Guidelines)�  
The publication of this guideline is also expected to improve pedestrian 
safety. For example, since the ADS is designed to operate the automated 
vehicle in compliance with the Road Traffic Act, it would not normally use 
sudden steering to avoid a pedestrian who crosses against a traffic light. This 
is because sudden avoidance would unduly expose occupants and other 
traffic participants (pedestrians, oncoming vehicles, following vehicles) who 
are not violating the Road Traffic Act to danger. Clearly stating this in the 
guideline is expected to reduce dangerous crossings. Furthermore, the ADS 
is unlikely to instruct the automated vehicle to swerve onto the sidewalk 
to avoid collisions with other vehicles and hit and kill a pedestrian. That is, 
the probability of a pedestrian on the sidewalk being killed or injured by an 
automated vehicle mounting the sidewalk is very low. By communicating 
this in the guideline, the general public can feel safer walking on the 
sidewalk. Thus, the introduction of automated vehicles is expected to 
reduce accidents on both the roadway and the sidewalk.
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● Guidelines

� �(The Ultimate Objective of the Guidelines)�  
As described above, this series of guidelines regarding the operation of 
automated vehicles are expected to further enhance the social acceptance 
of automated vehicles and greatly contribute to the safe driving of manually 
driven vehicles (traditional vehicles) and the safety assurance of pedestrians, 
etc.
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